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*509 THE MEDICAL MALPRACTICE CRISIS - WHO WILL DELIVER THE BABIES OF
TODAY,
THE LEADERS OF TOMORROW?

Lauren Elizabeth Rallo [FNal]

Copyright © 2004 by Catholic University of America; Lauren Elizabeth Rallo

"The nation's health care system is c,enﬁontmg a crisis.” [EN1]- ’”I“‘hmugiwui the country,
obstetricians have refused to take new patients, [FN2] and some have even refused to deliver the
prcgnam women to whom they were providing prenatal care. IFNBE Skyrocketing medical
liability premiums are forcing doctors in high-risk specialty areas, such as obstetrics, to stop
practicing medicine. {FIN4]

In order fo save our health care system ar}d its patic,nts action must be taken by Congress.
Currently, Republicans in Congress have proposed the Help Efficient, Accessible, Low-cost,
Timely Healthcare (HEALTH) Act in response to the crisis. [ENJS] Although not passed into law,
the HEALTH Act is the first federal statute that has the ability to tame the out of control
malpractice premiums doctors are now forced to pay.

#*310 This comment will focus on the problem of escalating medical malpractice hability
insurance premiums and the concomitant effects on physicians, particularly those specializing in
obstetrics. Part | establishes that excessive jury awards in medical malpractice lawsuits have
caused the current crisis in America's health care system. Particular attention will be paid to
states that have experienced a virtual exodus of physicians, and this comment will argue that fear
of liability without limits is the cause of this exodus. Part II will discuss the success of
California's venture to limit malpractice liability and curtail medical malpractice insurance
premises. This comment argues that California serves as the model for other states to follow. In
contrast, Part 11l discusses New Hampshire's failed attempt to limit medical malpractice liability.
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This comment uses New Hampshire's failure as an invitation for Congress to enact statutory
reform that would be binding on the States pursuant to Congress' preemption power in the
Constitution. Part 1V thus examines the Federal government's proposed response to the medical
malpractice crisis and argues that Congress has the authority to promulgate tort reform
legislation to curtail the medical malpractice problem. If the Federal government does not act in
this manner, there will be a lack of doctors to deliver the leaders of tomorrow and the mothers of
today.

e e I THE CURRENT PROBLEM

In the past thirty years, "[m]edicine has been transformed. It's as if someone smashed the vial
containing professional judgment. Legal fear has a 'corrosive effect’ on the doctor-patient
relationship ... as 'physicians, in a corner of their minds, regard patients as potential medical
malpractice claimants." [FN6] As liability insurance premiums increase at alarming rates, [FN7]
many obstetricians find that they cannot afford to deliver babies. [FN8] Without liability
insurance most sia‘{es will not allow doctors to practice medicine; therefore as rates continue to
*511 rise drastlca_lly, [FN9] doctors leave the profession, retire early, or move to states with '
lower liability insurance premiums or more hospitable legal systems. [FN10]

The American College of Obstetrician and Gynecologists (ACOG) has identified nine "Red
Alert” hot states [FN11] where patient care may soon be jeopardized because of the insurance
crisis facing America's doctors. [FN121 These nine "hot states” include Pennsylvania, West
Virginia, Florida, Mississippi, Nevada, New Jersey, New York, Texas, and Washington. [FN13]
These are all states in which Hability insurance premiums are driving doctors out of the state

};FNIJ or compieta,iy out of the pmctmc ot medmne [EN15]

Insurance compames argue that ﬁlL rites of h1gh mk spcczalfy {ioctors havn o bu 111crea<;ed"' o

because of excessive jury awards to injured patients. One example involves a five-year-otd-child
who suffered injurics during birth. A New Jersey jury awarded the family *512 $84 million.
[FN16] The cause of drastically high jury awards can usuvally be correlated to how convincing or
likeable the piamtif{"‘s attorney can be. [FN17] Catherine Crier in The Case Against Lawyers
asserts, "Litigation is no longer'a crapshooi it is becoming a sure thing ... Human life is now
quant;ﬁed in astronomical terms, In 1999 the ten biggest jury awards t«:} individual plaintiffs
totaled almost $9 billion - three times the amount in 1998. One verdict delivered $1.2° bﬂlwn to
the family of {a woman who died after a go-cart accident].” [FN18]

The beginning of 2003 saw a surgeon walkout in West Virginia. [FN19] The surgeons chose
not to renew their contracts which had expired on December 31, 2002, in protest to soaring
medical malpractice insurance costs. The surgeon walkout catsed elective surgeries in "northern
West Virginia {to be] canceled or .. moved. In Pennsylvania, a similar walkout was averted.”
[FN20] The nine "hot states” have all attempted to fix the problem of ever increasing liability
premiums; however, most of the legislation enacted by these states will have a difficult time
surviving state constitutionality challenges. [FN21] One state that has placed an effective cap on
non-economic damages is California. [FN22] California's Medical Injury Compensation Reform
Act (MICRA) of 1975 has not only passed legal challenges by trial lawvers, it is also viewed as
the most "successful model of reform.” [FN23]
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[n erdcr to fu ]xf undef,stand how the crisis has affected patmnts and doctors throughout the
country, a brief look. at three "Red Alert” hot states -- Mississippi, Nevada and Pennsylvania --
will illustrate the severity of the crisis. :

§ . %513 A MkSSI%lppl
In December ()()2 the Mississippi state ieoxsiature voted to
tighten rules on where cases can. be, med ‘cap punitive damage awards, I}mlt the state's gom‘{m
and-several habxhty rule so that companies with little blame.can't be wakcd as deep pockets, bar
advertising by attorneys who aren't licensed to practice in Mississippi and slap a fine on the
filing of frivolous lawsuits. [FN24}

This 1egislatwn was passed in response to a doctor shortage in the state which starf:ed months_
bcfore any. iegls}atwe action took place: [FN25] o

In M]SSISSlppI the crisis 1s evzdent by the more than half of all phy,smlans who have Ieft the.
profession in the Delta region. [EN26] The doors to clinics and medical offices are being closed _
because the doctors' liability insurance is routinely cancelled. [FN27] These are doctors who had
initially chosen to practice in rural towns throughout Mississippi but have been forced to close
their doors because their.maipractice insurance was cancelled.

. The increase in- wst hds kzd more than half of the medzcal doctors in. MlSSi‘iSIppl to. siop.

. practicing in the state. [FN28] Although challenging to any state, this is paztacuiarly devastating
to Mississippi which has one of the lowest doctor-to-patient ratios in the United States. [FN29]

. TheAmerican Medlcai Association (AMA). found that there were 152 pracncmg physzcmns per
100,000 people iin . MlSSiSSIppi " [FN30} MlSSISSippl 18 suffermg from a persistent shortage of -
doctors throughout the state, gartacuiariy in rural communities. In fact, few *514 cities under
20,000 have a practicing obstetrician. For. example, Yazoo City, with a population of 14, 550, has
no practmng obstetricians. [EN31] . :

The drastic cost mcrease and subsequent loss of habil;ty insurance is due in part to "forum
shopping,’ by which plaintiffs' attorneys deliberately file their cases in counties known to award
high damages - even if the case originates elsewhere." [FN321 The practice of forum shopping is
becoming more common because of excessive jury awards by Mississippi juries.

B. Nevada

Nevada approved legisiaﬁon !FNB:}} providing. a $350, 000 cap on damages for pain and
suffering which can only be exceeded if there is clear and convincing evidence that this amount
is insufficient. [FN34] However, this legislation arose only after the state found itself with a
virtual exodus of doctors. [FN35] Doctors in all specialties, especially high-risk specialties, have
heen leaving the profession because of the considerable increase in malpractice awards. [FN36]
The insurance rates in Nevada were extremely high in the summer of 2002, as obstetricians were
paving an average medical malpractice premium of $108,000, representing a one-third increase
from the previous year. [FN37]
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The bill pdssc,é by the Nevada I%uﬁatum was needed as doctors continue to feel the pzmh of
high i;abahty insurance which- has not ”’515 dcc,reased as a result of the Eeglsiatl\ze measures thus
far taken, | “‘N'%é%] ‘Instead, "One compaﬁy raised Nevada malpract;ce base rates 25 percent last
month {Decembcz 2002] and others have since rcqucsted increases of 93 percent and 17 percent.”
[EN39] The malpractice insurance rates that doctors in Nevada are paying will not decrease until
the new legislation is challenged and upheid by the: Nevada Supreme Court. Such challenges
generally take years-to make it up to the’ state. Supreme court as a tesult of the }engthy appeiiate
processes. The insurance compames “have seen numerous other states attempt to pac;s smnlar
pieces of icglsiataen wh;ch are thcn stmck down by the h;g,hest state ceurts §FN40{ B

C. Penmvlvama - '
Pennsylvania ranks second highest in the nation- for total payouts f@r medical liability -- §352
million infiscal year 2000. [FN41] Although it-had been dehvermg bables since its mceptmn -

CU1892, Meﬂmd;si Hospital -of South Philadelphia’ was forced’ 1o. stop pmwdmg this service.

-}jFN42§ The hospﬁai indicated in its. press release that it would:continue to prowde prenatal care
10 18 patxents but that all dahvenes Wouid tai{e piace at Themas Jefferson Umversﬂy Hospxtal

'iﬁF\‘Ml
Pcnmylv'am&m almost suffered the fate of their neighbors in West Virginia until, in late 2002;
Governor-elect Ed Rendell announced a proposal which halted a planned doctors strike. [FN44]’

Rendell appomted a special commission to consider.short-term aid packages that would "’516
keep 1hc: d{)ctors vv orkmff Whtle ‘ihe %tai:e me[d} to du eiap a permanem solut;on w j;i\imm]

The Pennsylvama Medical Society Aihance iF ?\46[ pabhf;hed si’atzthq in 2002 that'not only 3

__shockeci ‘the state” of - Penmyivama ‘but: also -the  nation. The report found that-in 2001, - -
' Pennsyivama_j _o-spnais paid over $180 rmﬂmn in; ‘additional. premiums cotnpared to- the previous

year. [FN47] These ﬁgures were a ‘main Teason’ why the "number 0f practicing ebstamcmns
dropped 18% in the ‘years 1997-2000." [EN48] The Targe rate increases- in Pennsylvaiiia are a
direct result of “multlple verdicts in-excess of $50,000,000 in: just the past two years." [FN49] -
Insuranc:e compames claim that it 18 Jury au/drds that f(}rce them to mcrease premmms pald by '
docters iFNSQ} e : S

The nine “hot states" have aH med to ﬁx the pmbiem {}f mcreasmg habﬂ;ty premmms :
however, most of the legislation enactéd by these states will have a difficult time passing state
constitutionality challenges. [FNS1] A state that has placed an effective cap on non-economic
damages is California. [FN52] California's law not only passed legal challenges but also is
viewed as the most "successtul mc}del of refﬁrm " because zi has mthstood state comtitnnonal
chall engcs L,NSJ ' : : o

*517 1. A REFORMED STATE, CALIFORNIA
The Medical Injury Compensation “Reform “Act (MICRA) was enacted by the Cahif{}mka
legislature in 1975 [FN54] in an effort to ameliorate a medical Hability insurance crisis. [FN55]
The legislature enacted eight different civil code sections {FN36] to effect one of the largest
overhauls of medical liability insurance. [FN37] The California:Legisiature was acting in a
situation 1n which it had found that the rising cost of medical malpractice msurance was posing
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serious problems for the health care system in California, threatening to curtail the availability of
medical care in some parts of the state and: crf:atmg the very. real possibility that many ‘doctors
would practice without insurance, 1eavmg pauents who might be injured by such doctors with the
prospect of uncollectible judgments ﬂij

Each_section of the stdtaie concems a speczﬁc probiem Which arose in the mid-1970s with
respect to. soaring lzablhty insurance premzums [FN39] To. understand the proposed Federal
legislation, it is necessary to discuss each section of MICRA. [FN60]

A. California Civil Code Section 3333.1, Negligence of health care provider;
evidence of benefits and premiums paid; subrogatlon
This section of MICRA i is. exiremeiy zmportant because it provides the following:

#518 the defendant ... may: produce e\,fidence of any amount payable as a benefit to the.
piamtiff as a result of the personal injury pursuant to the: Umted States Social. Secunty Act, any .
state or. fedf:rai mc:ome dlsabzhty or workers compensatmn act, any. hea}.th sickness or income-
disability insurance, accident insurance that provides health - benefits or mcomemdlsabﬂity
coverage, and any contract or agreement of any group, {}rgamzatien partnersmp, ot corporation
to provide, pay for, or reimburse the cost of medical, hospital, dental, or other health care
services. [FN61] ' -

In other words thzs code sectlon gives Judges the power to reduce a jury verdlct award by any
amount wmﬂbuicd by a collateral source.. 1FN6 21 A collateral source. generally refers to any
source of payments other than from- the defendant which compensates a pEa;ntlff {or damages
-suffered as a result of the deiendanﬁ s alieged wrongdoing. [EN63] The purpose of this provision
in MiCRA whzch for purposes of discussion will -be referred to as the "mntra»cei}ateral source
provision;” s to avmd "’double recovery’ obtained by plamuffs who ha&e their medical expenses'
paid by their own health insurance and still obtain damages for such expenses from defendant
tortfeasors.” [FN64] The contra-coliateral source provision in MICRA is one part of the act
which was meant as.a means of reducing the cost of medical malpractice insurance premiums
paid by doctors Not allowing. victims to TECOVEr monies. ’Ehat their insurance company has
already paxd in medlca} expenses was thought to help Tower jury awards and thus the premiums
paid by ‘doctors. [FN65] This provision is 1mpor‘tant because it illustrates that California is
treating medical malpractice suits differently than other tort cases. In suits that do not fall under
state medical malpractice statutes, victims are entitled to be fully compensated by the tortfeasor.

*519 Section 3333.1 of the California Civil Code was challenged in the case of Barme v.
Wood, [FN66] where a wife brought suit on behalf of her husband for medical malpractice after
he suffered brain damage following open heart surgery, [FN67] The husband, a police officer,
had insurance through the city, which was a self-insurer. [EN68] In response the city filed a
complaint in intervention to recover the expenses incurred by providing workers' compensation
benefits to the officer. [EN69] :

In Barme, the California Supreme Court held that the contra-collateral source provision of
MICRA did not violate due process or equal protection under the California Constitution [FN70]
because "the due process clause does not demand that the Legislature invariably allocate liability
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C‘ahfomla Rapld Trdasxt Dl%irm me expldmed tha’t the rdﬁonale undcr]‘fmg ‘{he tradltmnai
collateral source rule excludes evidence of collateral source benefits:
This reasoning does not apply to workers' compensation benefits, because tnder Cahfm‘ma
law plaintiffs have not been permitted to obtain a double recovery of such benefits. Either the
employer has been enntled to obtain relmburgement from the tort recovery or the tort Juégmeﬁt
has been reduced by the” apphcabie WGi’kei‘S compensatlon benehts obmmed bv the emp!oyee _

[ENT73]

The court explained that by requarmg a defmdant in medical ‘malpractice cases to reimburse
workers' compensation or healthi insurance costs, many insurance companies would quickly exit
the medical liability field, leaving'a largf: number of doctors uninsured. [FN’M} In dictum, the
court observed that the iegisiature did ‘not intend for ‘the’ plaintiff's msumnce “or workers'
.compensatlon to'be reimbursed. [FN75] By not all(;wmg the plamtlff’s insurance company to he_ o
reimbursed, MICRA allows for the h}gh cost of medical bllis and wages 10 be paid bv Someone L
other than the negllgent dactor or hzs msurzmce prcmder

%520 B. Sect:en 33332, Neghgence of heath care provider; non-economic
losses; limitation -

The heart of the MICRA statute is embodied in Section 3333.2. This section places a limit on
the amount of money a plaintiff can receive for non-economic losses: The statute states that "[iln
no - action shall” the amotnt” of ‘damages for ‘noniscconomic Tosses exceed two hundred fifty”
thotisand dollars ($250, 000)." [FN76] T herefore, the plaintiff will recover a }udgmcnt lower than
the actual jury award i in the event that the jury awards over $250.000 in non-economic damages.

: -jFN’?‘?[ By placmg a Qap onthe amount of money an: insurance company may have to pay, these :
companies are able to lower medical malpracnce premzums pald by doct@rs whlch intun keeps :
medacai doctors Workmg in Cahfomm {FN‘? 1 : '

Non-economic (iamages ar¢ commonly defined as pam “suffering, inconvenience; disfigurement
and other’ n0n~pecumary damages. [EN79] The cap in this section of the statute only applies to
NON-EConomic damages, not pecuniary damages, such as lost wages or medxcal expenses ]PNSG{-"
As the Health Coalition on Liability and Access described it, the MICRA cap on ‘non-economic
damages "would guarantee full and unlimited recovery of a patient's economic damages: medical
expenses, lost wages, ... and so on. These reforms would réasonably limit only the non-economic
portion of an award." [FN81]

In Fein v. Permanente Medical Group, {FN82] the plaintiffs challenged the constitutionality of
the cap on non-economic damages imposed by MICRA. With a statutory cap on non-economic
damages mandated, the trial judge has the authority, and in fact is required, to reduce any *521
jury ‘verdict awarding a plaintiff non-economic damages exceeding $250,000. [FN83] In-
Permanente, the Supreme Court of California held that "placing a ceiling of $250,000 on the
recovery of noneconomic damages is rationally related to the objective of reducing the costs of
malpractice defendants and their insurers.” [FN84] The California Supreme Court also found that
”‘{s}o Ionv as the measure is ratéonaily refated toa 1égitimate state interest, po‘zicy detenninatien%
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Therefore, since the Legislature restricted non-economic damages, the court refused to act,
fmdmg nstead that section 3333.2 was "rationally 1datcd to legitimate state interests.” [FN86] It
is unportdnﬁ to note that the California Supreme Court did pot look at the cap placed on non-
economic damages from a public policy perspective. Instead, the court affirmed the legislature’s
Jlaw-making ability as being rationally related to how the legislature wanted to solve the crisis n
the mid-1970s.

C. Section 667 7 Action against ] health care prm ider; penodac payments of
future damages; contempt lcg,;siatwe infent

Sections 66 .7 and 3333.2 of the California Civil Code are closely related as they both concern
a money—reiated legislatively Imp()sed cap. Whereas section 3333 2 piaced a cap on non-
economic damages, section 607.7 allows for pemodlc payments of any award for future earnings
exceeding $50,000. [FN87] The Code requires that the award exceed $50,000 in future damages
and that the court must "make a specific finding as to the dollar amount of periodic payments"
[FN88] and "the court shall requzte the 3udgment debtor who is not adequately insured to post
security adequate to assure full payment ‘of such damages awarded by the judgment.” [FN89]
Along with requiring the court to make a finding as to the specific dollar amount of the future
payments, it also has to Speczfy the '*mterval between payments, and the number of payments or
the period of time over which payments *522 shall be made” iFNQOI and that "[s]uch payrnent
shall only be subject to modification in the event of the death of the 3udgment creditor.” [FN91]
The statue further provides that if a court finds that the debtor fails to make payments to the
creditor (plaintiff), the debtor will be found in contempt and forced fo pay the damages. [FN92]
The "loss of future earnings shall not be reduced or payments terminated by reason of the death
of the judgmun’i creditor, but shaH be paid to persons.to whom the judgment creditor ow ed.a duty
of support .. 1mmedlately prior to-his-death”; {FN93] however, "upon petition of-any party in -
interest, {the court may] modify’ the judgme:nt to. award and’ apportmn the unpaid future damages
in accordance with. this subdivision." ]FN‘M[ The intent of the California legislature was to
climinate a windfall from a lump-sum recovery. [FN935]

This statutory pro\nsmn aliows a defendant to purchdse an annuity paymg asetsum fora stated
length of time. This form of payment ensures that the plaintiff will have money for health care as
needed for the test of his life expectancy and will help keep premiums, stable. [FN96] The
Supreme Court of California has ruled that a Iarge award is usually spent or poorly invested
before the injured plaintiff incurs the medical expense or earnings loss which the award was
intended to cover. [FN97] Jury awards, however, are meant to compensate victims throughout
their life for losses they sustain as a result of the malpractice. The court noted that this structured
pay-out eliminated a windfall to plaintiffs’ heirs and only compensated the victim for sustained

losses. [FN9K]

In American Bank and Trust Co. v. Community Hospital, the plaintiff claimed that section
667.7 of the California Civil Code violated the state constitution's promise of equal protection.
[FN99] The California Supreme Court held that "there can be no question but that - from the
information before it - the Legislature could rationally have decided that the enactment might
serve its insurance cost reduction *523 objective.” [FN100] With its decision in American Bank,
the court began employing a rational basis test when evaluating any provision of MICRA. If one
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Coulci m‘ﬁonaiiv cemiud{: that ihc pmwamn passcd by the Le glslature wnuld accompilsh the
g,oais set forth, then. the pmvismn was. ratmnai and there w 4s 1o molahon of ‘equal protﬁctmn
because the conrt Lom’duded that ihc state Ieglsiature hdd tationally c‘éemded to iimst aw ards

mei

The plaintiff in American Bank also claimed that section 667.7 was unconstitutional because it
impaired his constitutional right to a jury trial. EN102] The court held that "new procedures
better suited to the efﬁment admmls{ranon of. Ju%nce may be subs*htuted if theré is no impairment
of the substantial features of a jury tnal "[EN103] The: court concluded that section 607.7

Shou}d be mterpreted to reqmre the jury to desxgnate the portmn of its’ xerdzct that is intended to
compensate the plaintiff for future damages "{EN]1 04} and that the court's abthty to struc:tum the
payments does not mﬁmge upen a piamﬂff‘s rlghi o tr;al by Jury iFNiOSi o

D Sectaon 340 5 Actmn aga; : theaith care pmv*;der three years from 1n3ury
“orone year from d1sc0very exceptmns minors

Sec:ﬁen 340 5 changes the statute of Timitations permd during which’ Cahfarma pahents may'_' .

brmg suit- by sta‘ﬂng "the time for the commencement of action shall be three years after the date
of injury or one year after the piamtsz dlscmers or- through the ‘use-of rcasonabie dxhﬂence
should have discovered, the i ‘injury, whichever occurs first.™ {F 296} This section of MICRA is
demgned to protect health care pmvxdczq tﬁom havmg smts brought ag,amst them years after an’
aiieged Wmngfui aet '
There are twa t1me reqmrementq whmh _an aduit must saﬁsiv n (}rdcr to filé a malpracucc suit. -
§FN1{)’?] Even if an adult brings an action w524 Withm three years. from’ the date of i injury, “he or

. :she must s‘ﬂll saﬂ%fy the: one year "reasenabie dlscovezy“ -per;oé iFNiGS} Howewer evenifithe '

' "'-.'a{iuft was to file suit within one year of "reasonable dz_soovery," the action can’ s‘uil be barred ife
the one-year time limitation has expired. IFNl{)Qi When dealmg with ‘minors, ‘the ummg,
requirements to file a suit are different. Specxﬁcatly, a suit "shall ‘be commenced within three
years, from the date of the alleged wrongful actexcept that action by a minor under the full age of
six years shall be commenced within three years ‘Or. prior . to his ezghth birﬂlday{] whichever
provzdes a 1cmger permd " [FN1 101 However these’ timlng requzrements are inapplicable if the
case invoives fraud mtentzenal conceaiment or the presence of a forez gn body iFNi 1 ] '

E. Sectzcm 1295, Contract for medical services; mandatc:ry provision; waiver of
right to sue; form of notice; nature of contract
This qechon of MICRA allows for a clause to be inserted mto contracts tor medicad services,
stating, '

It is understood that any dispute as to medical malpractice, that 1s as to whether any medical
services rendered under this contract were unnecessary or unauthorized or were improperly,
negligently or mcompetentiy rendered, will be determined by submission to arbitration as
provided by California Taw, and not by a lawsuit or resort to court process except as California
law provides for Judicial review of arbitration proceedings. Both parties to this contract, by
entering into it, are givihg up their constitutional right to have any such dispute decided in a
court of law before a jury, and instead are accepting the use of arbitration, [FN112]
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The use of arbitration, as opposed to going to trial, allows for medical malpractice disputes to be
resé_lv{;‘d with reduced economic cost to both parties and is usually more expedient than
traditional court proceedings. [FN113] Although the insurance companies save a lot of time *525
and money through arbitration, plaintiffs do as well. Trials usually take years and verdicts are
often appealed, w ‘hereas arbitration takes a shorter period of time and is more cost efficient.

]FNiIéE]

B F. Section 6146, Limxtations periodic payments

T}ns section of MICRA deals specifically with the pay structure of the legal fees of plamtsffb
counsel. In particular, this section does not allow attorneys to contract with plaintiffs on a
contingency fee basis. Instead, the statute sets a pay schedule stating the percentage of the total
recovery to which the attorney is entitled. Attorneys are unable to contract around these
provisions in order to gain more money. Rather, they are only entitled to 40 percent on the first
$50,000, 33.3 percent on the next $50,000; 25 percen’t on the next $500, (}00 and enly 15 percent
on any amount which exceeds $600,000. [EN1151 ‘Moreover, if either party elects to have
-periodic paymenis made pursuant to section 667. 7, then the court must place a "total value on
‘these payments based upon the projected life expectancy of the plaintiff and include this amount
in computing the total award from which attorney's fees are calculated.” [FN116] '

The reasoning behind the rate structure lmitation was to allow a greater portion of a settlement
or gury award to go directly to the plaintiff. [FIN117] Consequently, this fee schedule has been
chalienged in the California state courts. Attorneys, and at times their clients, assert that the rate
structure set by section 6146 is inadequate and may have a detrimental effect on the willingness

of aﬁome;s to take medical maipracimc cases.

' In Roa V. Lodz Me{iicai Gmup, inc {ENI i Sj the Supreme Court of- Cahforma held that section _
6146 is const;tutional [FN119Y] Thc plaintiff in th1s case claimed that it was a violation of due
process rights and a violation of the separation of powers doctrine under the California
constitution. [FN120] The court responded that it knew "of no authority which suggests that due
process requires a single, uniform attorney fee #526 schedule for all areas of practice.” [EN121]
The next argument proffered by the plaintiff was that section 6146 violated the equal protection
clause of California's constitution. Here, the Court held that the "Legislatore could rationally
have believed that unn egulated contmgemcy fee contracts - calling for potentially huge attorney
fee awards if cases are won - play at least some part in leading so many plaintiffs to pursue
malpractice claims that ultimately prove unsuccessful.” [FN122] Hence, the legislature may have
concluded. that limiting contingency fees was an appropriate way of protecting plaintiffs from
excessively high contingency fee arrangements which only diminish the plaintiff's award.

[FN123]

G. Sections 364 and 363, Notice of intention; time; law governing; fictitious
_ name; effect of failure to comply
These two sections require that no lawsuit for a medical malpractice claim will be filed "unless
the defendant has been given at least 90 days prior notice of the intention to commence the
ac,tion " 1F"\5124'§ The dcfendant must bg notiﬁed of "the ie,g,al dei‘; of the (:Idim and the Epr of
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violation of these sections does not mean that the plaintiff Joses his right to sue. there may be
grounds for the State Bar 0? Cahmmm to mveqng,ate the atiomw dﬁd impose sanctions, [IN 126]

H. \fIICRA C onciusion

MICRA has become a national model for other states as well as the federal government.
MICRA allows injured plaintiffs to receive unlimited relief for economic damages, while
imposing a cap on non-economi¢ damages. The California Supreme Court applied a rational
basis test to determine whether the statutes’ were constltutlonal under the California Constitution.
Although MICRA has bcm redraﬁcd by “527 numerous other states, no one state has proven as
successful as Calaforma Instead, various state supreme courts have stricken rephca MICRA Acts
for violating state conshtut]ons One such state is New Hampsh:re

HI. NE’W HAMPSHIRE S FA}LED ATTEMPT TO REGULATE MEDICAL MALPRACTICE .
In the case of- Carsen V. Hitchcc)ck Clamc Inc., ]FN’}??} the New Hampshzre Supreme Couri
found . that 1egzsiat1ve ‘measures enacted ”to address ‘the probiems of the medical mJury )
reparatxons system" EFN]QS] ‘violated New Hampshires consututmn These measures were
almost identical to C alife'rnia s MICRA Act of 1975,

The legislature found, prior to enacting this legislation, that the cost and size of claims posed a
major threat to the state's health care system. [FN129] ”Accordlng:,ly, RSA ch. RSA 507-C (Supp.
1979) was intended to codify and stabilize the law governing medical malpmcizcc actions and to
mmprove the' avmlabiiltv of adequdte ilabzhty msura.me for E1ca§th care providers at reasonable _
cost." [FN1301

The legisiation enacted by New Hampshire included a cap ‘on non-economlc damage awards _
(FNi131]- standardq for expert  witness quaitﬁcatmns [EN132] a statute of limitations; a.
reqmrcment of notice to the {iefendzmt by the plaintiff; [FN133] collateral sources of
compensation to further 1educe the non-economic recovery by the plaintiff: [FN134] and a
contmgent fee scaie for piamﬁffs attorneys fees. [FN135 1 o "

The New Hampshlre Supreme Court, although noi oblivious. to the crisis surroundmg New
Ha:mpshlres medical doctors, found that the new Iegslatmn violated the state constitution.
[FN136] The court held that the legislation unconsmutmnaﬁy distinguishes medical malpractice
#528 victims from victims of other forms of negligence. [FN137] The court was concerned that
victims of other torts could receive unlimited recovery whereas victims of medical malpractice
were hmlted n thexr non-economic loss awards to $250,000 or less as stipulated by the

Another section of the New Hampshire {egislation required a testifying witness to have been an
expert at the time the negligence occurred, and the court had to find "that the witness was
competent and dully qualified to render or supervise equivalent care to that which is alleged to
have caused the injury, at the time that such care was rendered.” [FN139] The New Hampshire
Supreme Court stated that it is reasonable and necessary that experts be competent to render the
care to which they are testifying. [FN140] However, the court found that "the requirement that
the witness be an expert in the field at the time the defendant rendered the alleged negligent care
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does not substantially further those objectives and places too burdensome a restriction on

medical mdlplactice claimants who require expert testimony.” [FN141] Consequmtly the court.'
invalidated that portion of the statute having the greatest impact on expert testimony in ‘medical

negligence suits. The state legislature may have gone too far by mcludmg this. provision in the
statute, because it is possible that without this provision the court would not have felt compelled

to strike it down.

The state legislature also provided for a statute of limitations on medical malpracﬁéc suits
requmng a plaintiff to bring suit within two years of the injury or two years from discovery of
the injury. [FN142] If the plaintiff was under age eight when the alleged negligence took place, .
she had until her tenth birthday to bring suit under this legislation. [FN143]

The New Hampshire Supreme Court found that' Section 5()7~C 4 of .the New Hampshire
Revised Statutes was "invalid insofar as it makes *529 the discovery. rule unavailable to all
medical malpractice ‘plaintiffs except those whose actions are based upon the {iiscovery of a
foreign object in the injured person's body." [FN144] The court also found that the rule is unfair
because it denies.a plaintiff recovery before he had a reasonable chance to discover the existence
of the negligence. [FN 145] The New Hampshire Supreme Court boidly stated that "in all medical
malpractice cases in which the cause of action is not discovered and coukf not reasonably be
discovered during the applicable limitation period, that period will not begin to run until the time
the plaintiff discovers both, his injury and its cause." [FN146] This statement by New
_Hamp%h;res highest court reﬂects the view.that if a plaintiff does not discover the cause of an .
injury for many years, he should not lose the right to sue simply because he could not 1€If:nt1fy
the source of the negh;_.,eme

The court then moved on io the’ noi;ce requlrement set forth in Secﬁon 507-C 5 of the New.f '
Hampshire Revised Statutes. This part of the legislation required "that no action for medical
injury shall be commenced until at least sixty days after service upon the defendant, by registered
or certified mail, of a written notice ... setting forth ... the alleged injuries and damages claimed.”
[EN147] The court acknowledged that the legislative intent of the notice requzrement was "to
provide the malpractice defendant with some sort of warning before the commencement of
expensive litigation," [FN148] which would allow the defendant to "evaluate the clmm and
consider the possibility of settlement before costly litigation is undertaken.” [FN149] While
acknowledging that the legislature had a legitimate reason for including a notice requirement, the
court held that the legislature did not have a legitimate objective for the notice requirement.
[FN150] The court, in dictum, stated that the maipr&ctme defendant has enough time to decide to
settle the suit after he is "served with process.” [FN151] Once served, the defendant can assess
the plaintiff's stated claims and decide whether he is willing to settle the claim immediately or if
he believes he was not negligent and can prove this in court. The court believed allowing a notice
requirement would only unjustly hinder *530 plaintiffs. {[FN152] The court considered the notice
requirement to be a "procedural trap for the unwary and not an effective means to encourage
pretrial settlement or investigation," [FN153] holding that this "procedural hurdle” [FN154] had
the ability to "prolong the time and increase the cost of medical malpractice litigation" [FN155]
because if a p}aintiff do:-:s not comply with the notice requirement She then has the ability
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rea%n the netma reqmrcmeni has the’ abﬂtty of postpamng the time permd over which a
malpmcnce victim’ may recover. Thereﬁnc the u)urt found that any benefit from the legislation
was outweighed by the !‘LSH‘ICUOE‘IS’ it zmposed on plamtlffq T‘he court Vméed Sectmn 507-C:5

because 3t f(mnd ﬁ]e Statute t{} be unconthm‘ﬁonal {FNiS?i B

When canszdenng the damages a plamtlff ma} recover, the court reviewed the limit on non- "
economic damages whxch was - capped at $230 (}OO and the plamtzﬁ’s compensatmn from
collateral sources, _

“RSA 507«C 7 I (Supp 1979) provzdes tha‘f the defenddnt may mtroduce evidence "of the
plamtlff‘s compensatlon from coilateral sources, that the plamhff may then offer evidence of any
costs incurred in securing such compensation, and that the jury shall be instructed to reduce the
award by a sum equal to the difference {F NISSI

.-Collateral sources mciude warkers compensatwn as weii as the plamt:ff's own msurance The.'
court stated: = : o S
Abohtzon of the {collateral source} rule presents the anomaious result that an m}umd party s '
insurance company may be reqmred ‘to compensate the victim even though the neghgent- '
tortfeasor i is fully’ insured. Not eﬂiy does this abohtwn patenﬂv discriminate agamst the victim's
insurer, 1t may eventuaﬂy result m an mm eased zmumnce burden on mnecent pames [f_}f__ﬁ_]

The court pomted out that this Sectzon prevented piamtiffs from fully recovering the economic”
Tfosses™suffered by ‘malpractice plamnff% when *531 it“allowed- collateral 'sources to pay the
medicai bills of ‘plaintiffs. [FN160] The state supreme courts of California and New Hampsh;re )
have taken opposite views with regards to the collateral source rule. Cahfomm has'taken a more’
3 :hberai view while the:New: Hampshﬂe Supreme Ceurt has declded not t@ differen‘ﬁate bsiween_ o
' '.malpractice v;cnm&; and other teri vxctzms ' RS L T

The Carson- court found the "reiahonshrp between the icglsiatwe goal of rate reductmn and the
means choseri io attain ‘that goal is weak for two reasons:” 'First, pau:i-aut damage awardsf
constifute oniy a“small “part-of t{)wi msurance premmm costs Second, and of primary -
importance, few mdﬁnduals suffer non-economic damages in excess of $250,000." [EN161]As
meritioned earlier, the court did not: approve of treatmg malpractice victims dlfferently than other -
tort victims' by limiting the amount of recoverable non-economic damage [FN162] The court
considered: it "unfair and unreasonabie to impose the burden of supporting the medical care
industry solely upon those persons who are most severely injured and therefore more in need of
compensation.” [FN163] For all of these reasons, the court found the cap on damages and the
abolition ‘of the collateral source rule invalid. The court did state, however, that remittitur is -
always available to help curb excessive awards by juries. [FN164]' '

Attorniey's fees were the final aspect of the legislation addressed by the court. Section 507-C:8
of the New HampShire Revised Statutes "establishes a contingent fee scale for attorneys
representing parties in medical injury actions.” [FN165] The legislature implemented a
contingent fee scale in order to ensure that malpractice plaintiffs, not their attorneys, received the
bulk of the jury award. The court found that "the regulation of attorney's fees solely in the area of
medical malpractice inevitably will make such cases less attractive to the *532 plaintiff bar,"
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[E‘N 1()61 and thus would .unfaériy d:iscriminate agaﬁnst medﬂicai malpractice plaintiffs. {‘fjﬁm 67]

As sh(mn ahovc the Ncw Hampshire Supreme Court held that although the 1cgisiatme h&ci a
noble intent to curb the cost of medical malpractice insurance in the late 1970s, they did not
succeed. Instead, the court found that the legislature singled out the medical malpractice
plaintiffs as opposed to other tort victims. Despite the strong similarities between New
Hampshire's legislation and Cahfomlas MICRA the states' distinct constitutions and their
judiciaries” unique beliefs Gorambute to diverse }eg;s}atwe enyironments, For these reasons,
California was successful in their attempt to reform medical maipractice suits while New:
Hampshire fagled S

_ W F EDERAL RESPONSE TO A NATIONAL CRISIS
In’ response to the medical malpractzce crisis reports issued by numerous states, non-profit
orgamzatmns and physxcxans, President George W.. Bush endorsed ihe HEALTH Act of 2002.
[FN168] EGgmnmg n mzd»July 2002, the House of Representam es Energy and “Commerce
Health Comm;tﬁee as well as the Judiclary Comzmttees Subcommittee on Commercial and
Adrnmlstratwe Law heid hearmgs concemmg thxs CI'ISIS affect;ng the Um‘eed States ]FNIGQ]

533 A. The Opposition to Federal Legislation
Lauren Townsend, President of Coalition for Consumer Justice (CCJ), [EN170] testified in
front of the House of Representatives Energy and Commerce Committee on July 17, 2002,
[ENI71] am‘umg ag,amst the passage of the HEALTH Act (H.R. 4600). Ms. Townsend and hcr_ )
organization "vehemently oppose H.R. 4600" {FN172] ‘and believe that the proposed legislation,
if passed, would "immunize wrongdoers and be a boon for the monolithic giant that should be
the Idrgjn,t ot Lveryone s re: the insurance mdustry " ]FNI 73E

Ms. T(m nsend urged Congress to’ adopt measures thch wouid hold docters accouﬁiabie o
their patients and their fellow doctors when they are negligent. [FN174] This would involve
"strong sanctions from medical review boards,” ]FNi’f’S} safer prescription technology Wh}Ch
would automaticaliy check prescnptions against a patient’s record and his or her known aliergw:,
[FN] 76} as well as reasnnabie schedules for all doctors-and nurses workmg in hospitais to lower
the risk of mc,dlcal RITOT, [ENLTTT '

In addition to Ms. Townsend's recommendations to the congressional committee, she also
indicated that Hmiting the non-economic compensation to $250,000 is an “arbitrary and
paternalistic price tag hung on another person's life. And this is wrong."” [EN178]

Even Democrats, who generally agree that there is a problem, take issue with capping the
amount of money that can be awarded to a victim of medical malpractice. For example, Senator
Edward Kennedy of Massachusetts has argued that "[rjecent premium increases have been an
attempt to maintain high profit margins despite sharply *534 declining investment earnings."
[EN179] These Senators stress the importance of looking at the entire picture in order to ensure
that when Federal legislation is enacted it will help doctors be more accountable to their patients
and their profession while lowering malpractice insurance premiums that doctors pay. [EN180]
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(‘CJ Public Citizen, and trial lawyers are just a few of those speaking out against medical
Liability reform. However, at the Congressional hearings many of the voices heard were
proponents of tht, HEALTH Act, qptdkmo of benef}i% they hope it will pr@vade to doctors,
patients, health care prmlders and insurance C()mpames

B. Supporters of bederal Legzsiatl(m

Testlfymg before the cormmttee the same day as Ms. Townsend was Dr Richard Andemon
[EN181] the Chtef Executive Ofﬁeer (CEO) of The Doctors Compaay QFNISQI one of the
forty-five doctor-owned and/or operated medical liability insurers that comprise the Phymclan
Insurers Association of American (PIAA). [EN1831 These organizations collectively insure over
sixty percent of the nation's practicing physicians. [FN184] Dr. *535 Anderson reviewed with
members of Congress the two other medical liability crises that have taken place m the United
States in the last thmy }ears [FN1 85] The first medzca] maipractlce crisis took place in the mid-

}9705 ‘and the seceiad ten years later in the mld 198()5 {FN186] The first crisis in the mid»if)’?(}s L

came about mamiy because of. the raplci increase in new. medlcal iechmiogles and’ the use of
genera} phaimaceutzcals coupled with a declme in msurance companies’ investment revenue '
[FN187] The crisis in the mid-1980s was due mainly to the same causés, coupled with insurance
companies' inabihity to raise msurance premiums. [FN188]

Alangszde the Doctors Company was the American College of Obstetrics and. Gynecology
(ACOG), [FN189] ‘which "fully supports Prcmdent Bush's attempt to deal with a natlonal crisis
through Federal }egm]atzon " {FN190] The ACOG fcars that 1f ihe federai govemmcn’t doeq not_: '
step in ‘and help doctors women's health will be in 3eopardy ’

.The ACOG is tfearful that *’{W}athout msunmce 0b- gyns are forc:ed to stop dehvermg babies,
~ stop. surgzcai services, or close their doors Prf;gn&nt women: and. newhorns are hurt the most.”
[EN191] In the states ‘which the ACOG claimcd were in a State of "Red Alert," a recent survey
indicates "that in Pennsylvania, 18.6 percent of respondents ‘said they have dropped obstetrics
due to the liability insurance sﬁuatmn and over 13 percent have decreased the number of high-
risk Ubstetrics cases they take. Over thirteen percent have decreased gynecologac surgery and
more than ten percent have stopped major gynecologic surgery." [FN192] These are not just
numbers. They are *536 patients' lives that are now at a greater risk for complications and
possibly even death.

The HEALTH Act is modeled after California's MICRA; therefore, in order to fully understand
the HEALTH Act, a full analysis of a state statute which has not been able to withstand state
constitutional challenges and a look at the MICRA Act is necessary before analyzing the federal
legislation.

C. Constitutional Concerns _
Recent Federal legislation has been modeled after California's MICRA and will overcome any
State constitutional problem but will certainly face federal constitutionality challenges.

Férst it is necessary to ask whether C‘(mgreqs has the powcr to enact lagiqiati(m %uch as the



20 JCHLP 509  Page 1’
20 1. Contemp. Health [.. & Pol'y 509
(Cite as: 20 J. Contemp. Health L. & Pol'y 509}

that "[a] fundamental principle of the Constitution is that Congress has the power to prwmpt
state law." [FN194] The Court found that even though there is no express provision for
preemptlon in the Constitution, "When Congress intends federal law to occupy the field, state
law in that area is plccmptcd " [FN195] Heme if the HEALTH Act is enacted into law by
Congress then it will preempt any previously written or future plans for state legisiative action.

\/Iany Democratic House (Ji Representatlvc mcmbers [FN 196} &re concerned that the HEALTH
Act may be unconstitutional under the Commerce Clause, the Fifth Amendment, and the Seventh
Amendment. These members first claim that Congress' ability to enact Eeysidmon such as the
HEALTH Act is questionable when applied to intrastate medical and hospital services. They
point to Section 2 of the Act [EN197] and are dismayed at the unsubstantiated finding *537 by
Congress that the bill regulates interstate commerce. They question how medical treatments that
take place in one state can be called "interstate commerce.” This is a cena‘tltutmnal argument
. _whxch has been recited by many Democratlc members of Congress :

The F1fth Amendmem prov;des that no pcrson shaH be "depr:ved of hfe liberty, or property
without due process of law," 1FN198§ a proscription which has been held to include an equal
protection component. {I N§99| Vi 1ct1ms of medical malpractice will doubtlessly argue that the
Act does not provide a legislative quid pro quo and, as such, violates the Fifth Amendment,

Finally, the bill may violate the Seventh Amendment, which provides, "In suits at common law,
where the value in controversy shall exceed twenty doilars, the right of tnal by jury shall be
presewed and no- fact tried by a jury Shali be otherwsse re-examined in any Court of the United
States, than acsordmg to the rules of the common law." [FN200] The bill eliminates the right of a
jury to determine the proper amount of pumtm and non-economic damages, which some argue
_deprlves a piamﬁsz of the right tohave a jury determine what a victim of maipractlce deserves
for pain and suffering. These problems are hlghhg,hted by the fact that courts in some states that
have enacted similar liability limitation laws, such as caps on non-cconomic damages and
collateral source offsets, have ruled such reforms . unconstitutional as violative of equal
protection, due process, and the nght to a trial by me and access to courts. [FN201]

*538 Hcm /EVET, supporters of the HEALTH Act would allow fer an Injured paﬂent or their
family members, to receive unhmited economic damages such as lost wages and all future
medical expenses paid. [FN202] Although there would be a cap on the patient's recovery for
non-economic damages, [FN203] which mainly include pain and suffering, supporters claim that
plaintiffs still have access to the courts and the amount victims can recover in economic damages
is unlimited. [FIN204]

The HEALTH Act also allocates to the defendants "that party's several share of any damages
only and not for the share of any other person.” [FN205] The trier of fact maintains the
responsibility to sever the total amount of compensation amongst the various parties to the suit.
[FN206] Also, damages will still be assessed by juries. Juries will not be instructed on the
$250,000 limit on non-cconomic damages. [FN207] Instead, an award exceeding that allowed by
law would be reduced by the judge to comply with the federal law. [FN208]
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At‘some*y 8 fcc,s 'm, dl‘ZO {,m Lrt,d %)y tbu EH ALTH AL‘: w hmh has taken the Cahfomla madei o’{

recov cr;es “The pwcgntaﬂe of 13316: tetal m&a}d r{,{:m\ ed b\, the vuﬁtlm pa}d to attorneys slawly'
decre:ases as the : recovcr} amount of the piamtiﬁ increases. [FN” _]

The HEALTH Act also provides that collateral source benefits can be introduced as cxldcnce
during a tmaE 11:\1211; but that "{n}e provzder of coilatcrai source benefits shall recover any
amount aframst the c:lmmant or receive any lien or credlt against the ciarmant‘s recovery or be
equltably or legaliy svbmaated to thc rlght of the cEalmant ina hca}th care hm %mt " {_FKZEZJ '

*330V. CONCLUSION
There are currently two main schools of thought on how ta fix the current medical malpractice
hab:hty crisis. ‘First, ‘the ‘supporters of the HEAL’{H Act of 2003 want to see federal legislation °

enacted to cope with the radically high insurance premiums that are facmg thousands of doctors -

around the country Supporters of the Act tend’ 1o be Repubhccms TEN213] d()ciors, [EN214]

insurance companies; [FN215] and doctors’ Iobbymg groups LNZlfS} Those who support
enactmg federal }egslatzon centmue to fight and raise awareness around the country, with the
intent of ensuring that the voters as well as iawmakem understand- the desperation felt by
thousands of doctors as they are forced to either go to a state that has some form of a cap of to
retlrc egrly

The ‘main ‘issue ‘that those” who -do™ ot snppor’z the  HEALTH" Act have with “the federal
legistation is the fow cap that'it places on non- econoniic damages CI‘ltICS of the 1cgisiatmn worty
that cverydgy pmple the pat;emq of doctors, will iose their voice if juries are not able to deliver

verdicts - thatsend - poweriul me%sagn, to doctors. [PNZI71 Fhose -who do 110t support ‘the . '_
HEATH Act believe that courts are a “'place for ordmary pe@ple to be heard, often when other -

institutions have failed them.” [EN218] Senator John Edwards (D«NC) for example is afraid
that the' HEALTH Act would restrict access to courts. Instead, Edwards believes that medical
malpractice attomeys “should have to bring their cases to independent experts who certify that
the complaints have merit ‘before they are filed. And lawyers who bring frivolous cases should
face tough, mandatary sanctions with a 'three strikes’ penalty.” [EN219] 1t is-a solution like this
that many critics of ‘the Act may be willing to support. Critics of HEALTH Act include Eegaf .

*540 orgam?atwns {FNZZOE many Democrats, [FN221] patients, and Vzctims of medlcai '
malpractice. '

In the end, the only thing that supporters and critics of the Act should be concerned about is
whether there will be an obstetrician available to deliver their child, their grandchild, or their
friend's child. If nothing 1s done, the question must, be asked: who will dehver the babies of
today, the leaders of tomom)w

[FNal]. J.D. candidate, 2004, The Catholic University of America, Columbus School of Law;
B.A. 2001 Miami University (Ohio). The author wishes to thank her fiancé, M. Heath Haley for
all of his support, encouragement, and understanding throughout her time in law school; her
family for everything they taught her growing up and their love; Katherine Conover for her
constant friendship; and the editorial board of the Journal,
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}FNQ[ See Tfezads in 2002, supra note 7, at 1-16.

[F 161 U S. DEPARTMEN’I’ OF HEALTH AND HUMAN SERVICES CONFRONTING
THE NEW HEALTH CARE CRISIS: IMPROVING HEALTH CARE QUALITY AND
LOWERING COSTS BY FIXING OUT MEDICAL LIABILITY SYSTEM (2002) 1
fhereinafter HHS REPORT].

[FN11]. Press Release, American College of Obstetricians and Gynecologists, Nation's
Obstetrical Care Endangered by Growing Liability Insurance Crisis (May 6, 2002) available at
http://www.acog.org/from home/publications/press_  releases/nr05-06-02-1.cfin  [hereinafter
Obstetrical Care Endangered]; see also Robert S. Mcllwain, Federal Tort Reform Needed to
Save Delivery Rooms, PHYSICIAN'S WEEKLY, July L, 2002, at
http://www.physweekly.com/index.asp? issueid=24 (focusing on Pennsylvania's medical liability
crisis and the alarming rate at which doctors premiums are increasing). Pennsylvania is one of
the nine "Red Alert” states listed by the ACOG in May, 2002. Id.
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[EN12]. See Obstetrical Care En;iange;‘eé,__S_szra note 1

FN13]. Id.

[FNEJ 'HHS REPORT Suprd note EO at 2. Dr. Fdwmd% was forued to close her obstetrics
practice in Las Vegas because her insurance premium Jumped from $37,000 to $150,000 in one
year. She had moved her practice to West Los Angeles, California. California's MICRA Act caps
non- ecom)mic damdge a\&ards at $250, 000, which has heiped to keep medical malpractwe
insurance at affordable rates. Id.; see also Joelle ‘Babula, Doctors Gmups Petition Forces
Legisiature to Conszder Pmposai LAS VEGAS REV J Dec 3, 2002 at 1A. '

[FN15]. Health Care Litigation Reform: Does Limitless Litigation Restrict Access 1o Health
Care?: Hearing Before the Subcommittee on Commercial Admmzstratwe Law of the House
Committee on the Judlmary, 107th Cong. 22:24 (2002) (statement of Donald J. Paimlsano, MD,; -
iD, Secreiary-Treasurer Amenca,n Medlcal Assomatmn} [heremafter Palmlsano Congressztonal
Statement].

[FN16]. Fran Wood, Doctors Pained By Insuranc; CIISIS THE STAR-LEDGER (New Jersey),
Feb. 2, 2003, at 3.

{FNIS]. CATHERINE CRIER, THE CASE AGAINST LAWYERS 9 (2002)

D4,

[FN20]. Id.

[FN21]. See Wright v. Central Du Page Hospital, 347 N.E2d 736 (111, 1976); Prendergast v.-
Nelson, 256 N.W.2d 657 (Neb. 1977); Carson v. Maurer, 424 A.2d 825 (N.H. 1980); Arneson v,
Olson. 270 N.W.2d 125 (N.D. 1978); Baptist Hosmtai of Southeast Texas lnc V. Baber 672
S.W.2d 296 (Tex. App. 1984). '

[FN22]. Harming Patient Access to Care: The Impact of Excessive Litigation: Hearing Before
House Energy and Commerce Committee, 107th Cong. (2002) (statement of Mr. Stuart H. Fine,
CEO, Grand View Hospital).

{FN23]. Mcllwain, supra note 11.

[FN24]. Miracle in Mississippi, WALL ST. J,, Dec. 3, 2002, at A22; see also Tim Lemke,
Mississippi Restricts Lawsuit Damages, WASH. TIMES, Nov. 27, 2002, at A1, '

[EN25]. Tanya Albert, Accepting No Deliveries: Obstetricians are Hard to Find in the

Mississippi Delta., AM. MED. NEWS, Sept. 9, 2002, at 15-16 [hereinafter No Deliveries]; see
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also Wendy McElroy, Law Suites Fueling Care Crisis, at
http://www foxnews.convstory/0,2933,52684,00.html (May 14, 2002).

[FN26]. McElroy, supra note 25. Patients who were able to walk or drive a short distance for
their prenatal check-ups now have to drive at least forty-five minutes to the nearcst obstetrician-

gynecologist. 1d.

[EN271. Id.
[EN28]. Id.

[FN29]. Id. "Mississippi ranks 50 out of 51 states in the nation for the number of physicians per
100,000." Id. : _

[EN30]. Id.

[FN31}. ACOG Fact Sheet, Red Alert: The Hot States (May 6, 2002), available at
WWW.acog.org/:ﬁomwhome/’publications/pressmrelsase.nrOS—GG—OS~2.cfm [hereinafter ACOG Fact

Sheet].
[FN32]. McElroy, supra note 25.

[EN33i Assemb. B. 1, 18" Spec. Sess. (Nev. 2002). This bill was p'a'séled during a special
legislative session of Nevada's Legislature.

[FN34]1. Joelle Babuia Health, Care ‘Governor Signs Liability BIH LAS VEGAS REV. 1., Aug.
8, 2002, at 1B. Preponderance of the evidence is the normal standard for awarding damages ina
civil case.

[EN35T Paimisano Congressional Statement, supra note 15, at 3.

[FN3ol. Id. "Déctor_s have been shutting down fhéi_'r-pr_actices, retiring early or limiting.their
service because they cannot find malpractice insurance or afford the skyrocketing rates.” Id.

[FN371. Steve Friess, Liability Costs Drive Doctors from Practice, THE CHRISTIAN SCIENCE
MONITOR, July 17, 2002, at 15-16. Although $108,000 is not the highest amount paid for
malpractice insurance, it is high enough to require some doctors to take out loans to pay their
insurance premiums. Id.

(FN38]. Ryan Pearson, Nevada Legislature Takes Fresh Look at Malpractice Laws,
ASSOCIATED PRESS NEWSWIRES, Jan. 16, 2003. In fact, the legislative reform "had no
immediate effect, mainly because insurers say it's uncertain whether the law will withstand legal

challenges.” Id.
[FN39]. Id.
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[EN40]. 1d.
L_ENMAC‘OG Fact Sheet Sup_ré._' note 31, at 2.

[FN42]. Press Release, Methodist Hospital Division Thomas Jefferson Univer'sizy Hospital,
South Philadelphia Feels the Effect of Medical Malpractice Premium Increases (April 24, 2002)
(on file with the author).

[FEN43]. 1d. (stating that Thomas Jefferson University Hospital is located twenty blocks north of
Mqthodist Hospital:_)_.

[FN44]. Surgeons Threaten Walkout Over Insurance Costs, ASSOCIATED PRESS Dec. 27,
2002, avaﬂable at www., cofaca net/ 3/’health1nsurance htm. .

i._i 45;._1@.

{FN%L The Pennsylvania Medical Society Alliance is a consortium of medical practitioners and
insurance companies which tracks important data, such as medical Hability costs. See
http//www.pamedsoc.org/Template.ctm?section=The Society (last visited May 15, 2004).

FN47]. Mcllwain, supra note 1 1.
gl b : P

}F\:%} Id.

1F N491 Harmlng Patien‘t Access 1o Care “The impact of Excesswe Lrtig_,atwn Hearmg on H R. .
4600 Before House Comm. On Fnergy and Commerce Health, 107th Cong. (2002) (statemem of
Richard Anderson, M.D., CEQ, The Doctor's Company) [hereinafter Anderson statement].

[ENSOQ]. Patient Access Crisis: The Role of Medical Litigation: Joint Hearing Before the
Committee on the Judiciary and the Committee on Health, Education, Labor and Pensions, 108th
Cong. (2003) (Statement of Senator il udd Grﬁgg, Chalrman of the Seﬁate Cermmttee on Health
Education, Labor and Pem;ons)

[EN51]. See Wright v, Central Du Page Hospital, 347 N.E.2d 736 (lll. 1976); Prendergast v.
Nelson, 256 N.W.2d 657 (Neb. 1977); Carson v. Maurer, 424 A.2d 825 (N.H. 1980); Arneson v.
Olson, 270 N.W.2d 125 (N.D. 1978); Baptist Hospital of Southeast Texas Enc v. Baber., 672
S.W.2d 296 (Tex. App. 1984).

[EN52]. Harming Patient Access to Care: The Impact of Excessive Litigation: Hearing before the
House of Representative Energy and Commerce Cominittee, 107th Cong (2002) (statement of
Mr. Stuart H. Fine, CEO Grand View Hospital).

[ENS531 Mcllwain, supra note 11.
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[FEN551. Id. at 673,

[EN356]. See Cal. Civ, Code § § 3333.1, 3333.2, 667.7, 3405, 1295, 6146 (West 2002). :

[ENS571. Michigan has modeled its tort reform after MICRA, but it has not been as successful in
keeping premiums affordable to doctors as MICRA has been in California. See Patricia J.
Fowler, Medical Liability Insurance: Another Costly Crisis, MSU FACULTY PERSPECTIVES,
2002 (on file with the author).

[FN38]. Fein v. Permanente Medical Group, 695 P.2d 6635, 680 (Cal. 1985).
[FN_SC}}. Anderson statemenf,'supm note 49.

[EN60]. 1d. The HEALTH Act of 2003 is closely related to California's MICRA Act. The Act
was intentionally drafted this way because not only has MICRA been successful in keeping
down the cost of malpractice liability insurance for California doctors, it has withstood the test of
the California Supreme Court. Id.

[FN61]. Cal. Civ. Code § 3333.1(a) (West 2002).

[EN621. Secid.

L 63§ See Heaith Coailtion on Lla%nhty and Acwss Cost Savmg Elements of the Medical
Injury Compensation Reform Act of 1975 (MICRA) (Oct. ‘18, 2002) [herexnafter HCLA],
available at www.hcla.org/solution.htm. HCLA is a coalition united in bringing greater fairness
and cost-effectiveness to federal health lisbility laws. This organization believes that legal
reform is the best way to protect medical progress and to ensure that affordable health care is .
accessible to all Americans. Id. An example of a collateral source would be a workers'
compensation fund, which pays for expenses incurred by employees who are injured. The code
would prohibit defendants from collecting once from their workers compensation fund and again
from the plaintift doctor.

[FN64]. Barme v. Wood, 689 P.2d 446, 449 (Cal. 1984).

[FN651. 1d. at 448-49.

[FN66]. See id.
[FN67]. Id. at 447.

[FN68]. Id. at 447-48.
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[FN70]. Id. at 450.
[FN71].1d.

fFN’?ﬂ 463 P. 2d Gi (Cal 19’?0)

EFN’?ZSE Bamne 689 P, zd at 449 n 5 (C}iaf:zons omlttcd‘)._ R

[FN74]. Id. at 449,

[FN }Id

'.'{FN%} Cal CW Code § 3333 2 (West ”O(}i’)

fFN? HI 695 P Zd 665 669 (Cai 1985)

lFN’?S] For example if a jury aw ards a plamiiif one miltion’ doliars in non- economlc damages,

this state statute requires the judge to limit the amount of non-economic damages from one’
million doHars to two hundred and fifty thousand dollars. This eliminates the msurance industry’s
fear of million: dollar non-economic awards to plaintiffs and, theoretically;’ should- prompt them ~

to lower premiums paid by doctors.

[EN79]. Noneconomic.damages .are-defined as "subjective, nop-monetary losses including, but

- not” hmtted 10, pam, suffermg, moonvcmenc» “mental suffenng “emotional” distress, loss. of'_--

somety and compamonshap, loss of consortinm, mjury to re,putatmn and hum;hatzoxi " (‘ai C‘w

Code § 1431, 2 subcf {b)( ?) (West 2002).

[ENSO], Fein, 695 P24 at 681
[FN81]. HCLA, supra note 63.

[FNS82]. Fein, 695 P.2d at 665.

[FN&3L. Cal. Civ. Code § 3333.2.

[FNE4]. Fein, 695 P.2d at 630,

{FNR3]. Id.; Am. Bank & Trust Co. v, Cmty, Hosp. of Los Gatos-Saratoga, Inc., 683 P.2d 670

678 (Cal. 1984).

[ENS6]. Fein, 695 P.2d at 680.

[EN87]. Cal. Civ. Proc. Code § 0067.7(a) (West 2002).
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[FN88]. Id.

[FN&9]. Id.

[FN90]. Id. § 667.7(b)(1).

[ENOI]. [d.

[FNO2]. 1d. § 667.7(b)}2).

[EN93]. Cal. Civ. Proc. Code § 667.7(c) (West 2002).

[FN94]. 1d.
[FN95]. Id. § 667.7(0).

[FN96]. HCLA, supra note 63.

[FN97]. Am. Bank & Trust Co.. 683 P.2d at 676.

[FNOS]. 1d. at 678,

[FN99]. Id. at 677,

“[FN100]. 1d. at 681.

449 1.8, 456, 466 (1984)).

[FN101]. Id. at 681 (quoting Minnesota v. Clover Leaf Creame

FEN1021. Am. Bank & Trust Co., 683 P.2d at 681; Cal.Const., art. . § 16.

[FN1031. Am. Bank & Trust Co., 683 P.2d at 681.

[ENTO47. 1d. at 681,

[EN105]. 1d.

[FN106]. Cal. Civ, Proc. Code § 340.5 (West 2002).

[EN1071. HCLA., supra note 63.

[EN108]. § 340.5.

[EN109]. Id.
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[ENLIOL Id.

[ENE11]. Id.

[EN112]. Cal. Civ Proc. Code § 1295 (West 1981).

{FN113]. See Arbitration vs. Lawsuits, National Arbitration Forum, Forum Whitepaper Series
(on file with author).

[EN114]. Id.

[EN115]. Cal. Bus. & Prof. Code § 0146 (West 1993).

[FN116]. Id.
[FN1 i?’i. HCLA, supra note 03.

[FN1181 Roa v. Lodi Medical Group Inc.. 695 P.2d 164 {Cal. 1985).

[FN119]. Id. at 165.

IFN120]. Id. at 166,

[EN121]. Id. at 170.

CIENI221.Id at 171, -

[EN123]. Id. (citing Johnson v. St. Vincent Hospital, Ine., 404 N.E.2d 585, 602-603 (Ind. 1980)).

{FN124]. Cal. Civ. Proc. Code § 364 (West 2002).

[FN1251 Id.

[EN126]. HCLA, supra note 63.

[FN1271 Carson v. Maurer, Inc.. 424 A 2d 825 (N.H. 1980).

[FN128] Id. at 829,

[(FN129]. Id.

[FN130]. Id. at 830.

[ENL31] See N.HOREV.STAT. ANN § 507-C (1979).
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[FN132] Seeid. § § 307-C:3, 507-C:3 1

[FN133} See id, § 507-C:5.

[FN134] Seeid. § 507-C.7.

[FN135]. See1d. § 507-C.

[FN136]. See N.H, CONST. pt. |, aris. 2 & 12.

[FN 1371 Carson. 424 A.2d at 832,

[ENL138]. See § 507-C.
[FN139]. Carson. 424 A 2d at 832.

[FN140]. Id. See N.H, REV. STAT. ANN § 507-C:3 1(1979).

[FN141]. 1d.

[FN142]. The statute states that if the action is based upon the discovery of a foreign object in
the body of the injured person which is not discovered and could not reasonably have been
discovered within such 2-year period, the action may be commenced within 2 years of the date of
discovery or of the date of discovery of facts which would reasonably lead to discovery,
whichever 1s carlier.

§.507-C.

[FN143]. Id.

[FN144]. Carson, 424 A.2d at 833.

[EN1451. 1d. (citations omitted).

[FN146]. Id.
[FN147]. Id. at 834.
[FN148]. 1d.

{IFN1491. Carson. 424 A.2d at 833.

[FN150]. Id.
[EN151]. Id.
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[ENI52]. Id.
[FN153]. Id.

[FN1541. Carson, 424 A.2d at 835.

[EN155]. 1d.
{FN156]. Id. at 834-835.
[FN157]. 1d. at 835.

[FN]SS{ Id

fFNlSQ] Carson 424 AQd at 835-36 (quetmg R. Scott jenkms and Win C. Sc}lwemfurth
California's Medical  Injury Compensatlon Reform Ac‘r An Equal Protectaen Lhallenga 52 S,
CAL. L. REV. 829, 948 (1979)). R h

[EN160]. Id. at 836. The plaintiff will not recover in full because of another New Hampshire
state law, N.H. REV. STATE. ANN, § 281:14 I & 1I (West 2003), gives "the workmen's
compensation carrier a lien on any damages recovered by the plamhfﬁ less certain costs ‘and
- expenses incurred by the piamnff up to the amount pain‘in compensation. bmeit‘{s " Carson 424__:
A2dat 836 (C;imgj Tarrv Renubhc Com 352 A 2d 708,711 (N H 1976)) "

EN 1{)11 Larsmz 424 A. Zd dt 836 {qﬂotmg, }enkms & Schwc;niurth supia note 159, at 951). -

"Elecaz] Id. at 836.837.

[EN163]. Id. at 837,

[FN164]. 1d.
[FN165]. 1d. at 839,
[EN1661. Id.

[FN167]. Carson, 424 A.2d at 839.

[FN168]. Assoctated press, Bush to Address Malpractice Insurance Cost (July 25, 2002),
available at cnn.com/health; see Press Release, ACOG, Ob-Gyns Support President's Call for
Medical Liability Reform Urge National, Bipartisan Solutions (Jan. 16, 2002) [hereinafter Ob-
Gyns Support President], available at
www.acog.org/from home/publications/press release/mr01-16-03.cfim. The ACOG "applauded
President George W. Bush for addressing the nation’s medical liability insurance crisis at a
roundtable discussion in Scranton, PA." Id. The HEALTH Act of 2002 (H.R., 4600) is identical
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in content and structure to the HEALTH Act of 2003 (H.R. 5).

[EN169]. See Harming Patient Access to Care: The Impact of Excessive Litigation: Hearing
Before the House Energy and. Commeme Comm.,. 107" Cong. (2002) (statement. of Lauren-
Townsenci) {hereiﬂaﬁer Tawnsend St&tement] see. aiso Harmmsz Patient Access 1o Care: The__
Impact of Excesswa thwan(}n Hearmg, Befare the House Enm 2y and Cmmncrct, Comm., 107‘th

{FN170§ The mission of Cxtwens for Consumcr Jusﬁce is as toflox&s "szens for Consumer
Justice (CCJ) is'a nonprofit, social welfare organization founded in the summer of 1997 to
pmmote economic, racial, social, civil and environmental justice through citizen action and
campaigns to educate the public. CCJ has become the leading nonprofit consumer rig,hts
organization in Pennsylvania.” Informanon avaﬁable at WWW. cc;ustzce org/aboutcc). htm (last .
. .vmted May 14 2004) ' : - : - '

I 171 i Townsend Statement supra notf—: 169

umz; 1d.
[EN173]. Id.
[FN17S]. 1d.

e '__'f E’Yéi Townsend Staﬁememﬁ supra m}te 169 -'

[FNI’??’} .
(EN178]. Id.

[FN179]. Patient Access Crisis: The Role of Medical Litigation; Joint Hearing Before Comm. on .
the Judiciary and the Comm. on Health, Education, Labor and Pensions, 108" Cong. (2003)
(statement of Senator Edward Kennedy).

[FN180]. Id.

TFN181]. Anderson statement, supra note 49,

[FN182]. The mission of the Doctor's Company is designed to help doctors understand the issues
and advances that affect them, across every specialty, nationwide[. This] is the most effective
way we know to limit their liability risk. As America's first national, physician-ow ned medical
malpractice carrier, we've cultivated a uniquely informed perspective on the special needs,
emerging national trends, and special challenges doctors face every day.

The Doctor's Company website available at http://www thedoctors.com (last visited May 14,
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2004).

[FN183]. "The Physician Insurers Association of America (PIAA) 15 a trade association of more
than 60 professional liability (medical malpractice) insurance companies owned and operated by
doctors and dentists. Coliectively, these companies insure approximately 60 percent of America's
prwatt, prdc&ce phvszmans as W eli as dezmsts h{)gplicﬁs and othcr hcalthcmc prowders "

[FN184]. Anderson Statement, supia note 49.

1FN185[ See id.

EFNiS()! The Council of State Governments, The Medical Malpractice Cr131s in the States, at
http://

WWW.CSg. org/NRfrdonlyresfemcnpj434dxvfg)kn’]cvcmnqngx?;iwna&;ay( }k/”fayiornL’Vch_erlpr
actice+ ppt.ppt (last visited May 3, 2004).

[ENI87]. Id.

[FN188]. Id.

[EN189]. The ACOG today has over 45,000 members and is the nation's leading group of
professionals providing health care for women. The ACOG is based in Washington, DC, and is a
private, voluntary, nonprofit membership organization. See
hé:tjp HTWWwW -acog. orgtrom home/ awgnfa L‘tm (Iast \;sztc,d Ma} 14, 004)

{F 190{ Press Reieasr., ACOG, ACOG Lauds Pr cs;dmt Bush for cali for L 1ab1hty Reform; Ob- |
Gyns Urge Federal Response to the Professional Liability Insurance Crisis (July 30, 2002),
available at www.acog.org/from_ home/publications/press releases/nr07-30-02.cfin [hereinafter
ACOG Lauds].

[EN191]. Ob-Gyns Support President, supra note 168.

[EN192]. 1d.

[FN193]. Croshy v. National Foreign Trade Council. 530 U.S. 363, 371 (2000).

[FN194]. Id.
[EN195]. JESSE H. CHOPER ET AL., CONSTITUTIONAL LAW 206 (9th ed. 2001).
[EN196]. John Conyers, Jr.; Rick Boucher: Jerrold Nadler; Robert Scott; Melvin Watt; Sheila

Jackson Lee; William Delahunt; Robert Wexler; Tammy Baldwin; Anthony Weiner; Linda
Sanchez [hereinafter Critics].

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.



20 JCHLP 509 Page 29
20 1. Contemp. Health L. & Pol'y 309
(Cite as: 20 J. Contemp. Health L. & Pol'y 509) .

[FN197]. Section 2(a)(2) of the bill states:
Congress finds that the health care and insurance industries are industries affecting interstate

commerce and the health care liability litigation systems existing throughout the United States

are activities that affect interstate commierce by contributing to the high costs of health care and

premiums for health care liability insurance purchased by health care system providers.

The Help Efficient, Accessible, Low-cost, Timely Healthcare Act of 2003, H.R. 5, 108th Cong. §

2(a)(2) (2003). .

[EN198]. U.S. CONST. amend. V.

[FN199]. See Bolling v. Sharpe, 347 U.S. 497 (1954) (Fifth Amendment Due Process Clause
found to incorporate equal protection guarantees in case involving public school desegregation
by the Federal Government in the District of Columbia).

[EN200]. U.S. CONST. amend. VII.

[FN201]. Specifically, thirty-one states (AL, AZ, CA, CO, FL, GA, ID, IL, IN, K8, KY, LA,
MO, NE, NH, NM, NC, ND, OH, OK, OR, PA, R SC, SD, TN, TX, UT, WA, WL, WY) have

ruled that such sweeping restrictions on the rights of medical malpractice victims are

unconstitutional. Courts in twenty states (AL, CO, FL, GA, ID, IL, KS, NE, NH, ND, OH, PA,

OK, OR, SC, SC, TX, UT, WA, WI) have ruled caps or limitations on medical malpractice

damages to be unconstitutional. Courts in New Hampshire and Pennsylvania have ruled that

statutory limitations on attorney's fees in medical malpractice cases are unconstitutional, unfairly -
burdening medical malpractice victims and their lawyers, or resulting in an unconstitutional

infringement on the right to jury tral.

[FN202] HR. 5 §4(b).

[FN203]. Id. The cap on non-economic damages, commonly called pain and suffering or punitive
damages, is $250,000 per victim.

1FN2041.. Patient Access Crisis: The Role of Medical Litigation: Joint Heaﬂﬁgééfam the

Comm. on the Judiciary and the Comm. on Health, Education, Labor and Pensions, 1080 Cong.
(2003} (statement of Dr. Shelby L. Wilborn, ACOG).

[FN205]. H.R. 5 § 4(d).
[EN206]. 1d.
[EN207]. 1d. § 4(c).

[EN208}. 1d.
[FN209]. See id. § 5(a); Cal. Civ. Proc. Code § 6146 (2002).
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fEN2101 H.R._ 3(&) see :dso (di {1\ le. (Od{? 6146 (2002).

[__Pj;;zfzi_z].'s'{.fi.sg,sﬁ.' o

(EN212]. 1d. |

[EN213]. President George W. Bush, Senator Judd Gregg, Chairman of the Senate Comm. On
Health, Education, Labor and Pensions; and Senator Bill First are all vocal supporters of HR.5.

[EN214]. See supra, Paz‘t E

[EN215]. See, e.g., Patient Access Crisis: The Role of Medical Litigation: Joint Hearmé3 Before
the Comm. on the Judiciary and the Comm. on Health, Educatlon Labor and Pensions, 108"
Cong (2003) (statemem of"Jose Momemayor Comxmssmner of Insurance fer Texas)

EFN’?16§ One of ihe Ieddmg Supporéers ()f H. R 5 1s the ACOG

USNQ_] Senator fohn Edw&rd‘; Junes *Demooracy n Actzon NEWSWEEK Dec. ]5 2003, ai
537

[FN218]. Id. |

[FN219]. Id. ~

[EN220].  See, &g, Association of Tral Lawyers of America website. at
http://www. aﬂanei org/ ConsumerMediaRcsourccszmrprmss : '
room/FACTS/medmal/medmal. aspx (last visited May 14, 2004).

[FN221]. See generally Critics, supra note 196.
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